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QUESTIONS PRESENT ED 


The question presented is whether a corporation having executed 


a promissory note in its corporate name by its authorized officer, who 
affixes the corporate seal of the corporation at the place of the signa- 

ture, can claim the note is not a sealed instrument, to which the three 
year statute of limitations applies, in absence of anything appearing on 


the note which is to the contrary. 
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_UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 14,393 


LAWRENCE M. SIGLER, ! 
Appellant, — 
Vv. 


MT. VERNON BOTTLING COMPANY, INC., 
a Corporation, 


Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The appellant filed a complaint against the appellee on a promis- 
sory note dated March 23rd, 1951, in the original sum of $5,700.00 on 
which payments had been made to and including November 28th, 1951, 
reducing the principal to $4, 841. 63 (Jt. App. 1, 2, and 3). The United 
States District Court for the District of Columbia had jurisdiction under 
Title 11, Section 306, D. C. Code 1951 Ed. This Court has jurisdic- 
tion of this appeal under Title 28, U.S. Code Sections 1291 and 1292. 
The amount in controversy being in excess of $3, 000. 00. : 


STATEMENT OF THE CASE 


On March 23rd, 1951, the appellee, a corporation, for value, 
executed and delivered its promissory note to order of George P. 
Mandes in sum of $5, 700.00, for purchase of a quantity of bottles. The 
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note was payable in monthly installments of $200.00 for months of May 

to and including October of each year, and in monthly installments of 
$100. 00 for each of the other months. Said payments including interest 
at 6% per annum (Jt..App.1,4, 11). Payments were made on the note 
May 1, 1951, June 5, 1951, July 24, 1951, September 5, 1951, and 
November 28, 1951, at which time the principal was reduced to 
$4,841.63, and since that time no further payments were made (Jt. App. 
2, 3, 11, 12)... For value, but at a time when the note was in default, 

the payee endorsed it without recourse and delivered it to appellant who 
became and continued to be the holder and owner of said note on which 

he filed this action (Jt. App. 3 and 13). Said action being filed August 19, 
1955. 


The note was signed in the appellee's corporate name by its secre- 
tary-treasurer, who had authority to sign the corporate name, and the 


its corporate seal impressed at the place of signature on said note (Jt. 
App. 3, 4, and 14). 


paca seal of the appellee bearing its name, and stating that it was 
mana 


The defense interposed by appellee was statute of limitations, and 
failure of consideration (Jt. App. 3, 4, and 13). 


The pre-trial order filed May 20, 1957, signed by the attorneys 
for the parties admitted that the corporation seal appears on said note, 


but appellee denied that the note was a sealed instrument. (Jt. App. 5). 
EEE ——_——— 


After all of the evidence was taken, the trial court, as a matter 
of law, held that the defense of failure of consideration was not well 
taken, and on this point directed a verdict against the appellee but held 
the note was not a sealed instrument, the collection was barred by the 


“ae of limitations, and on this point directed the jury to return a 


verdict in favor of the appellee (Jt. App. 6 and 17). This direction 
being entered December 12, 1957. . 


On December 16, 1957, appellant filed a motion to alter or amend 
the judgment or in alternative for a new trial (Jt. App. 7). This motion 
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was, on January 23, 1958 by the Court, denied, at which time the court | 
entered a written opinion (Jt. App. 7, 8, 9 and 10). 


From the judgment entered December 12, 1957, and the order 
denying the appellant's motion to alter or amend the motion or in alter- 
native for a new trial, the appellant, of February 18, 1958, appeal was 
noted (Jt. App. 10). 


STATUTES INVOLVED 
Title 12, Section 201, D. C. Code Limitation of Actions. 


“no action shall be brought *** or other instrument 
under seal after twelve years after the accruing of 

the cause of action thereon; nor upon any simple 
contract, express or implied for recovery of dam- . 
ages +48 after three years from time when the right 
to maintain any such action shall have accrued; ***"' 


STATEMENT OF POINTS 


A promissory note signed in the corporate name by its duly author- 


ized officer, who affixes its corporate seal at the signature and place 
where corporate seals usually appear, and nothing in the instrument 
showing any contrary intention, is a sealed instrument of the ei ames 
to which the twelve year ‘statute applies. 


SUMMARY OF ARGUMENT 


The promissory note signed in the corporate name of the appellee 
by its duly authorized secretary-treasurer, who affixed its corporate 
seal at the usual place at the signature made it a sealed instrument, and 
the trial court erred in holding to the contrary. The trial court cor- 
rectly ruled whether it was a sealed instrument must be gathered from 
the note itself, and extrinsic evidence was inadmissable to ascertain the 
intent, but the Court incorrectly concluded that the intent to execute it 
as a sealed instrument did not appear in the note itself. This conclusion 
was unsupported, as an examination clearly shows that affirmative 
action was taken to impress the seal of the appellee, which bears the 
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words "corporate seal," and nothing appears on the note itself which 
indicates it is not a sealed instrument. 


ARGUMENT 


The Court's instructions directing the verdict, found that the note 
was on a printed form with the blank spaces filled in, not unusual in the 
use of installment notes; that there is no requirement in law that it is 
necessary for the maker to seal it, and if a note is sealed by either an 
individual or corporation its negotiability is not impaired. On the note 
in question there is not the word "seal" in parentheses with a scroll 
around it, nor the initials "L.S."' with a scroll around it, but the seal 
is the impression of the corporate seal itself; that it was impressed on 
the lower right-hand corner of the note, partially over the signature of 
the secretary-treasurer of the corporation. The trial judge stated in 
reaching his conclusion that there was no recital or declaration that it 

lr intended to be executed under the corporate seal, and all that ap- 
peared was the impression of the corporate seal on the paper itself. 

The trial judge correctly held whether an instrument is under seal or 
not is a question for the Court's consideration and it was a matter of in- 
tention of the executant as shown by the paper. Citing United States 
Supreme Court case of Jacksonville v. Hooper, 160 U.S. 515, Brown v. 
Commercial Fire Insurance Company, 21 App. D.C.325 and Federal 
Reserve Bank of Richmond v. Kalin, 81 F.2d 1003 (4th Cir). There was 
nothing in the note one way or another about the intention except the im- 
pression of the seal, which contained the words "corporate seal". How 
could the court then say that there was a contrary intention not to seal 
the instrument? The corporation did not have two kinds of seals. 

Under such circumstances, since the intent to make it a sealed instru- 
ment must be taken from the instrument itself, when would the instru- 
ment be a sealed instrument and when would it not have that effect? 
What would be the controlling action? In order to make a valid pro- 
missory note, the corporation was not required to impress a seal. If 
the note was signed in the corporate name by a duly authorized officer 
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it was an authentic note. What greater effect does a seal have to make 
it more authentic? If the seal is left off it is a valid note, and if the 

~ 4 seal is impressed it is not more valid. Then what was the purpose of 
' taking affirmative action in impressing the seal, except to make it a 
sealed instrument ? : 


It is our contention that where it appears in the instrument itself 
some wording, or indication that no seal was intended, only then will it 
result in not being a sealed instrument where a corporate seal is affixed. 
In this note, there is no indication of any kind or any words or any- 
thing of any other nature which in the slightest will infer or show any 
intention that it is not a sealed instrument. The Supreme Court in 
Jacksonville v. Hooper, supra, holds to the effect that if an instrument 
is sealed it will be deemed a sealed instrument unless a contrary inten- 
tion appears. In the instant case where does the contrary intention 
appear? In Federal Reserve Bank of Richmond v. Kalin, supra, Judge 
Parker stated the following: 


"The fact that the instrument contains no attestation 
‘Clause reciting that a seal is being used is not deter- 

| minitive. A.L.I. Restatement of the Law of Contracts, 
par 100. The_use of word seal isa 
sufficient sealing if there is an intention on part of the 
maker to adopt this as a seal, **** And in the federal 
courts the intention of the maker is to be determined 

j by the Court from an examination of the instrument it- 


self. Jacksonville Railway & Nav. Co. v. Hooper, 
160 U.S. 515. 3 


And as the word "seal" in parenthesis upon an 
instrument in the usual place undoubtedly evinces an 
intention to make the instrument a sealed instrument 


= should be held conclusively by the Court in ab- 





sence of other indications to the contrary appearing on 
the face of the instrument itself. Langley v. Owens 


52 Fla 302, 42 So.457. (underscoring supplied) | 


As well said by the Supreme Court of Florida in 
the case cited "When words having a definite legal mean- 
ing and effect are knowingly used in a written instrument 
the parties thereto will be presumed to have intended such 
words to have their proper legal meaning and effect at 
least in absence of any contrary intention appearing by 
the instrument'." 
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In Wells v. Alropa Corporation, 65 App. D.C. 281, 82 F 2d 886, 
the question of the statute of limitations regarding a promissory note 
was directly in issue. There the word "seal" appeared directly after 
the signature of the maker, the note being on a printed form with blanks 
filled in by typewriter. A motion was made to strike because the note 
was barred by limitations on the theory that the note was not under seal. 
The defendant contended that inasmuch as the note did not recite that it 
was signed and sealed by the maker there was no indication on the face 
that the maker adopted the printed seal, this motion was denied, and on 
appeal the entire Court of Appeals for the District of Columbia as it 
existed at that time heard the appeal, and in affirming this Court stated: 


"In an early decision in the District of Columbia, Green 
v. Lake 13 D.C. (2 Mackey) 162 where a printed seal 
appeared on the end of the line containing the signature 
of the maker, as appears in the present note, the Court 
said: 'The question was suggested at the outset, 
whether this was to be treated as a sealed instrument 
or a simple contract. The action brought in debt, 
which would apply to an instrument bearing either 
character. *** Written scrolls have been, from time 
immemorial, regarded as seals here. For twenty 
years we have been in the habit of using printed forms 
for the conveying of real estate with printed seals only 
and to hold these are not seals would be to upset many 
titles created during that time! 


This holding is upon the theory that where a person 

signs his name next to the printed seal, he adopts the 

, Same as his seal and this prevails whether or not in the 

\ body of the instrument are contained additional words 

\ | {Witness my hand and seal' or 'Signed and sealed’. It is 
not necessary as has been argued that the scroll must 
be adopted by the obligor, by a declaration in the body 
of the bond, or single bill, to make it his seal. It is 
sufficient if the scrawl be affixed to the bond or bill at 
the time of its execution and delivery. For, if he exe- 
cute and deliver it with the scrawl attached, it being 
considered here as equivalent to the wax or wafer, it 
is as much his seal, as if he declared it to be so in the 
body of the instrument! (Underscore supplied) 


We do not overlook the modern tendency to mini- 
mize the importance of the use of the seal, especially 
on negotiable instruments such as promissory notes. 
But the rule announced in Green v. Lake, supra, has 
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never been overruled by Courts of the District. It 
is an established rule of stare decisis which has univer- 
Sally been followed, and which we think should not be set 
aside as of this late date." 

All of the then judges of this Court concluded that the we in the 


above case was a sealed instrument. 


In the trial court's opinion filed with the order denying appellant's 
motion to alter or amend the judgment or for new trial, notwithstanding 
the opinions in Wells v. Alropa Corporation and Federal Reserve Bank 
of Richmond v. Kalin, supra, which both hold that it is not necessary 
that a recital appear in the note of an intention to make ita sealed instru 
ment, the trial judge has nevertheless held that such recitals are neces- 
Sary. The court then distinguishes the above cases by holding them to 


be applicable to individuals only and not to corporations. Why should 
there be a distinction? Why should there be one rule for a corporation 
and one for an individual ? In the Wells case, supra, there ought to be 
less an inclination to hold the maker adopted the printed seal since no 
overt act was required, but in our case the officer had to take an overt 
affirmative step and impress the seal. At that time he had the oppor-. 
tunity of inserting in the instrument some expression that such impres- 
sion was not to be taken as being the corporate seal. Apparently the 
trial judge believed that the seal was required to authenticate the note. 
But its authenticity was sufficient as being signed in the corporate name 
by an authorized officer. No greater authenticity or genuineness or 
identification was accomplished by the addition of the seal, and no other 
act was required to make it the obligation of the corporation rather than 
an individual than by signing it in the corporation name by aes ae 
treasurer. i . 


The trial judge emphasized that he | oo by Brown.v. Com- 


mercial Fire Insurance Co., 21 Anpe D.C. 325. In that case it was 


clear from an examination of the note that no seal had been intended. 
The seal was not in the usual place of the signature, and as the Court 
stated it appeared in the upper left corner outside of the fire insurance 
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policy as an attempt to prevent the amount of the policy from being 
changed just as in case of the use of a perforation by a check writer. 
The Court also relied on Clark v. Reed, 12 App. D.C. 343 and Jackson 
v. Myers, 43 Md. 452, but each of these cases dealt with a corporation 
endorsing the note under seal, the corporation not being the maker, nor 
had the maker himself sealed the note. When the maker executes a 
simple note not under seal, and the corporation endorses it with a seal, 
these last cases determine that such does not make the note a sealed 
instrument. Neither the Court, not the appellee has been able to cite 
any cases which apply a different rule in individual cases from corporate 
cases. But these last cases relied on by the Trial Judge are actually 
not in point and are subsequent to cases of Federal Reserve Bank of 
Richmond v. Kalin, and Wells v. Alropa Corporation, supra. 


CONCLUSION 


We respectfully urge the court not to permit a corporation which 
properly seals any instrument by an overt affirmative act to be able at 
a later date, when it suits its convenience to say a sealed instrument was 
not intended, but if it suits its convenience to later have the choice of 
declaring it was a sealed instrument. To do so will allow corpora- 
tions to go with the tide. 


We respectfully request the judgment be reversed. 
Respectfully submitted, 


HERMAN MILLER 


421 4th Street, N. W. 
Washington, D. C. 


Attorney for Appellant 
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JOINT APPENDIX 


[Filed Aug. 19, 1955] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


LAWRENCE SIGLER, 
1401 Monroe Street, N. W., 
Washington, D. C. 


Plaintiff 


Civil Action No. 3686-55 


Vv. 


MT. VERNON BOTTLING COMPANY, 
INC. 

A Corporation, 

2101-10th Street, N. W., 

Washington, D. C. 


Defendant 


ee ee a ee Nee ee eee ee ee See ee ee Se” 


COMFLAINT ON NOTE 

The complaint of the plaintiff for money judgment ne the 
defendant shows unto the Court as follows: 

1. That the jurisdiction of the Court is based upon a claim which 
exceeds the sum of $3, 000. 00 and therefor is within the exclusive juris- 
diction of this Court. | 

2. That the plaintiff is an adult citizen of the United States and a 
resident of the District of Columbia and he files this complaint in his own 
right as the holder and owner of the hereinafter described note. The 
defendant is a corporation having its principal place of business in the 
District of Columbia and it is sued as the maker of said note. 

3. Heretofore, to wit: the 23rd day of March 1951 the defendant, 
for value, executed and delivered its promissory note in the sum of 
$5, 700. 00 to the order of George P. Mandes. Said note being payable; in 
monthly installments of $200.00 for months of May to and including © 
October of each and every year, and in monthly installments of $100. 00 
for each of the other months including interest, until paid, at 6% per 
annum. For value, the said payee, George P. Mandes, endorsed the said 
note and delivered it to the plaintiff who thereupon became and now is the 
owner and holder of said note. 
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4. That the defendant beginning with the installment due October 
1951 of $200. 00 and installments of $100.00 due November 1951 through 
to and including April 1952, and beginning May 1952 the installments of 
$200. 00 through August 1952 failed and refused to make and pay the 
same. That there is a provision in said note that upon default in any one 
installment the entire balance to become due and payable, and the plain- 
tiff has exercised said option and by reason of the aforesaid defaults the 
entire balance of said note in sum of $4, 841.62 is now due and payable. 
12 WHEREFORE the premises considered the plaintiff demands judg- 
ment against the defendant for the sum of Forty-eight Hundred Forty-one 
and 62/100 ($4, 841.62) Dollars with interest from November 28th, 1951 


besides costs. 
/s/ Lawrence Sigler 
Plaintiff 
[Verification ] 
[JURAT dated Aug. 30, 1952. ] 
12A [Filed March 26, 1958] Washington, D.C. March 23, 1951 
$5, 700.00 PLAINTIFF'S EXHIBIT 1 CA 3686-55 


FOR VALUE RECEIVED, We, the undersigned promise to pay to 
the order of George P. Mandes the sum of Five thousand, seven hundred 
Dollars, with interest until paid at the rate of 6% per centum per annum. 

Said principal and interest payable in monthly installments of 
$100.00 on Nov., Dec., Jan., Feb., March, & April; $200 on May, June, 
July, August, Sept. and Oct. Dollars (with the privilege of making larger 
payments in any amount), on the 1st. day of each and every month after ) 
date (the first monthly installment due May 1, 1951), until paid; each 
installment when so paid to be applied, first, to the payment of the in- 
terest on the amount of principal remaining unpaid, and the balance 
thereof credited to the principal, the balance remaining unpaid to be due 
and payable in full three years from date. 

Upon default of any installments due on this note, the whole remain- 
ing unpaid principal shall, at the option of the holder, become due and 





Mount Vernon Bottling Co. 


By: /s/ Andrew G. Kavounis 
Secretary-Treasurer 
Address: 2101 10th Street N. W. 
[JURAT ] Washington, D.C. (Seal) 


PAYMENTS ON ACCOUNT OF ABOVE NOTE, AND INTEREST, ARE 
ACKNOWLEDGED AS FOLLOWS: 


Date of Interest To Balance: 
Payment Due Principal Principal Due 
1951 

5/1/51 $ 36.10 $163.90 $5536. 10 
6/5/51 27.68 172.32 5363. 78 
7/24/51 26.82 173.18 5190. 60 
9/5/51 25.95 174.05 5016.55 


11/28/51 25. 08 174.92 4841.63 


12B [Filed March 26, 1958] 


REAL ESTATE NOTE 
(INSTALLMENT) 


FOR COLLECTION ONLY 
Interest at %, to be deducted out of each monthly 
payment and balance thereof applied to principal. | 
. /s/ George P. Mandes, Collection endorsement | 
cancelled. /s/ George P. Mandes. Without recourse to me. 
/s/ George P. Mandes. | 
13 [Filed September 14, 1955] 
ANSWER TO COMPLAINT , 
For answer to the complaint filed herein, the Defendant, Mt. Vernon 
Bottling Co., Inc., respectfully submits to this Honorable Court as follows: 
FIRST DEFENSE 
The complaint fails to state a cause of action upon which relief can 
be granted. 
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SECOND DEFENSE 

1,2. The Defendant admits the allegations of Paragraphs 1 and 2 
of the complaint. 

3. The Defendant admits that part of the allegations of Paragraph 
3 of the complaint relating to the terms of the note, date of execution, 
mode of payment and interest. Defendant verily believes that the Plain- 
tiff did not give any value for the note and that same was transferred to 
him without consideration and further that at the time it was transferred 
to him said note was in default and Plaintiff is not a bona fide purchaser 
thereof. 

4. The Defendant admits that part of the allegations of Paragraph 
4 of the complaint as to the Defendant refusing to make payments and 
also as to the acceleration provision of said note but denies any liability 
to the Piaintiff as more fully set forth in its Third and Fourth Defenses 
hereinafter. 

THIRD DEFENSE 

The right of action set forth in the complaint did not accrue within 
three years next before the commencement of this action and is barred 
by the Statute of Limitations in force and effect in the District of Columbia. 

14 FOURTH DEFENSE 

1. The note alleged in the complaint was given by Defendant in 
payment for certain soda pop bottles and cases sold it by the payee named 
thereon, George P. Mandes, said soda pop bottles and cases being loca- 
ted on a lot owned by the said George P. Mandes, located at Sligo Mill 
Road, in Washington, D. C. 

2. That the Defendant was ready and willing to take delivery of 
said soda pop bottles, as and when needed, and duly performed all the 
conditions of the contract on its part. 

3. That the said soda pop bottles and cases were taken from the lot 
of said payee, without the consent or knowledge of the Defendant, but with 
the knowledge of the payee, by persons unknown to the Defendant and when 
Defendant went to get said bottles, all were gone. 

4. That although said payee had knowledge that the said soda pop 
bottles were being taken from said lot by certain persons other than the 
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Defendant, he did not inform Defendant thereof nor take any action 
whatsoever to prevent said persons from taking said soda pop bottles 


and cases. 3 

5. That except as aforesaid there was no consideration for said 
note. : 
WHEREFORE, the above premises considered, Defendant prays 
that the complaint filed herein be henceforth dismissed with his proper 


costs. : 
MT. VERNON BOTTLING CO. ,: INC. 


By /s/ Andrew G. Kavounis 
Secretary-Treasurer 


15 DEMAND FOR JURY TRIAL : 
The Defendant demands a jury trial of all the issues in the above 
action. : 


/s/ Louis N. Nichols 
Attorney for Defendant 


[Certificate Of Service] 


16 [Filed May 20, 1957] 
PRETRIAL PROCEEDINGS 
STATEMENT OF NATURE OF CASE: 

In this action the plaintiff seeks recovery upon a promissory note 
dated Mar. 23, 1951, in the amount of $5, 700 with interest at 6%. Plain- 
tiff claims that defendant defaulted on this note and that the sum of 
$4, 841.62 was due on the date that suit was filed in this case. Pretrial 
statements of plaintiff and defendant are attached hereto. 

The parties agree that the note in question may be offered without 
formal proof. 

The defendant denies that the note is a sealed instrument, although 
admitting that the corporation seal appears on the note. : 
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The plaintiff will not rely upon the chattel deed of trust referred 
to in the pleadings and pretrial statement. 


Dated: May 20, 1957 /s/ Edward A. Tamm 
Pretrial Judge 


REMARKS of Pretrial Justice for consideration of Trial Justice: 


Attorneys authorized to act: 
/s/ Louis N. Nichols 
/s/ Herman Miller 


[Filed December 12, 1957] 
VERDICT AND JUDGMENT 
This cause having come on for hearing on the 11th day of Decem- 
ber, 1957, before the Court and a jury of good and lawful persons of this 


district, to wit: 

Cora L. Simon Robert M. Schumers 

Reginald T. Clare Mrs. Mary L. Aloupis 

Hartwell M. Webb Frank W. Douglas, Jr. 

Paul J. Curran Horace L. Bradshaw 

Miss Ella C.W. Warner Mrs. Jeanne O. Brown 

George W. Botts Mrs. Mary M. Carey 
who, after having been duly sworn to well and truly try the issues between 
Lawrence Sigler, plaintiff and Mount Vernon Btlg. Co., Inc., defendant 
and after this cause is heard and given to the jury in charge, they upon 
their oath say this 12th day of December, 1957, that they find for the 
defendant against said plaintiff by direction of the Court. 

WHEREFORE, it is adjudged that said plaintiff take nothing by this 
action, that said defendant go hence without day, be for nothing held and 


recover of plaintiff his costs of defense. 
By direction of HARRY M. HULL, Clerk, 


By: /s/ John A. O'Brien 
Judge David A. Pine Deputy Clerk 
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19 [Filed Dec. 16, 1957] 


MOTION TO ALTER OR AMEND JUDGMENT OR 
IN THE ALTERNATIVE FOR A NEW TRIAL 


Comes now the plaintiff, by his attorney, and moves the Court to 
alter or amend the judgment entered herein on December 12th, 1957 by 
direction of the Court, and thereby enter judgment for the sum claimed 
in favor of the plaintiff, and as reason therefor states as follows: 

1. That the Court erred, as a matter of law, in granting the de- 
fendant's motion for an instructed verdict. : 

2. That the Court erred, as a matter of law, in denying the plain- 
tiff's motion for an instructed verdict. | 

3. The Court erred in holding that the burden of proof was with 
the plaintiff to show the promissory note admitted to have been executed 
by the defendant was a sealed instrument. : 

4. The Court erred in holding that in order to make the defendant's 
promissory note a sealed instrument, it was necessary that some ex- 
pression of such intention must appear in the note. | 

5. For other and further reasons as will be presented to the Court 
in the hearing of this motion, for which counsel for plaintiff requests an 


oral hearing. 
/s/ Herman Miller | 
Attorney for Plaintiff 


[Certificate Of Service ] 


. 20 [Filed January 23, 1958] 
OPINION 

This is a motion to enter judgment for plaintiff in the amount 
claimed by him, in lieu of judgment entered for defendant by direction 
of the Court. | 

The action is on an unpaid promissory note made by defendant cor- 
poration to the order of plaintiff's assignor, the note being received by 
plaintiff not in due course. The issue raised is whether the note is or 
is not a sealed instrument within the meaning of the statute of limitations. 
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If it is, judgment should be in favor of the plaintiff; if it is not, judg- 
ment should be in favor of the defendant. This issue is one for the Court's 
determination, and is not a jury question. Jacksonville, Mayport, Pablo 
R. & Nav. Co. v. Hooper, 160 U.S.515; Brown v. Commercial Fire 
Insurance Co., 21 App. D.C. 325; Federal Reserve Bank of Richmond v. 
Kalin, (4th Cir.) 81 F.2d 1003. Where a seal is used the intention of the 
maker is controlling and is to be determined by the Court from an ex- 
amination of the instrument itself. See citations supra. 

21 The note herein was signed by defendant and its corporate seal 
impressed over a portion of its name. Its validity and negotiability are 
not affected by the fact that it bears a seal (Sec. 28-107, D.C. Code 1951), 
and thest questions are not involved. The point for decision is the in- 


tention of the maker in causing its seal to be impressed on the note. 
Looking at the instrument itself, as Iam enjoined to do, I find that it 
does not contain the words "signed and sealed" or words of similar im- 
port. If present, such words would be strongly indicative of an intention 
“to create a specialty. Their absence is equally indicative of a contrary 


intention where, as here, a corporate seal is involved. Next, I find that 
a printed form of note in general use was utilized, but not one which 
contained the word "(Seal)" after the space for signature. This is indica- 
tive that a specialty was not intended by the maker, just as the use of a 
form containing the word "(Seal)" would indicate otherwise. Next, the 
note was made by a corporation and not an individual. The latter re- 
quires no seal for identification or as a mark of genuineness, which 
would be appropriate for a corporation. The presence of a seal, there- 
fore, (either written or contained on the form used) has a connotation of 
intention to create a sealed instrument in the case of an individual which 
is not found in the case of a corporation using its own corporate seal. 

In the latter case, if the corporation-maker wishes some form of identi- 
fication and genuineness on the note, its seal is a convenient form for 
that purpose. Furthermore, it is desirable, if not imperative, that a 
note be so drawn as to leave no doubt that the maker is the corporation 
bearing the name signed thereon and not someone trading thereunder. By 
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reason of the foregoing circumstances, I am of the opinion that the in- 
tention of the maker was not to create a specialty with its attendant lia- 
bility for twelve years, but that the seal was impressed for identification 
and as a mark of genuineness, and also to give certain knowledge that 
the note was an obligation of the corporation and no one else. ‘This 
opinion is in accord with that expressed in Brown v. Commercial Fire 
22 Insurance Co., 21 App. D.C. 325, where the Court held that the 
affixing of a seal alone in the case of a corporation is a "mere mark of 
genuineness and nothing more". | 

Plaintiff cites Federal Reserve Bank of Richmond v. Kalin, supra, 
(4th Cir.) to the contrary. That case did not involve a corporate seal 
but the word "(Seal)" opposite the signature of the maker. However, if 
its purport be regarded as contrary to the view entertained by me, it is 
an example of the diversity of opinion which exists in various jurisdictions 
on the question here involved. I am controlled by the Court of Appeals of 
this Circuit; but if the Brown case, supra, is distinguishable from that 
before me because it differs factually I feel that, if not controlled, at 
least I should be guided by the expression of its opinion above set forth. 

Plaintiff also relies on the case of Wells v. Alropa Corpo ration, 

65 App. D. C. 281, where the Court held in a suit on a note that the words 
“signed and sealed" are not necessary to make it a sealed instrument. 
But that case dealt with the note of an individual and not of a corporation, 
and there the note was a form with the word "(Seal)" printed at the right 
in line with the maker's signature. These facts distinguish the case 
from the present one where the maker is a corporation and not an indivi- 
dual and the note does not have on it the printed word "(Seal)" on the 
form of note used, as hereinabove discussed. 

For these reasons and the reasons set forth in the oral opinion 
given by the Court at the time the jury was directed to return a verdict 
in favor of the defendant, I conclude that it was not the intention of the 
maker to create a sealed instrument giving the plaintiff the benefit of a 


twelve year statute of limitations, without which the note is barred, and 
that therefore the motion herein should be denied. 


/s/ David A. Pine 
January 23, 1958 Judge 
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23 [Filed January 23, 1958] 
ORDER 

Upon consideration of the motion of plaintiff to alter or amend 
judgment heretofore entered, and for the reasons set forth in the opinion 
filed this date, and not being dissuaded from the opinion previously ex- 
pressed at the trial by the memorandum of plaintiff in support of motion 
to alter, it is by the Court, this 23rd day of January, 1958, 

ORDERED, that said motion to alter or amend judgment be and 
the same is hereby denied. 


/s/ David A. Pine 
Judge 


24 [Filed February 18, 1958] 
NOTICE OF APPEAL 
Notice is hereby given this 18th day of February, 1958, that 
Lawrence M. Sigler hereby appeals to the United States Court of 
Appeals for the District of Columbia from the judgment of this Court 
entered on the 12th day of December, 1957 and from order denying 
motion to alter judgment and for new trial entered Jan. 23, 1958 in 
favor of Mt. Vernon Bottling Co., Inc., a corporation against said 
Lawrence M. Sigler. 


/s/ Herman Miller 
Attorney for Plaintiff 


[Certificate of Mailing ] 
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OFFICIAL TRANSCRIPT OF PROCEEDINGS 
|Filed March 24, 1958] 
Washington, D.C., Thursday, December 12, 1957 
The above-entitled matter came on for its second and last day of 
trial before JUDGE DAVID A. PINE at 10 o'clock a. m. : 
APPEARANCES: 
On behalf of the plaintiff: 
HERMAN MILLER, Esq. 
On behalf of the defendant: 


LOUIS N. NICHOLS, Esa. 
CLAIRE O. DUCKER, Esa. 


THE COURT: Members of the jury, both parties have moved for 
a directed verdict, which means that each believes that the Court should 
direct a verdict as a matter of law in his favor. Iagree with that pro- 
position, that it is only a question of law that should be decided, and not 
one of fact, which is your province. I think I should state fully my views 


on the subject. I think you should hear them, because you have listened 


attentively and you should know what is going on. So often, I believe, 
jurors think that they are kept in the dark about what is going on, when 
they are put out in the jury room to wait while protracted legal discus- 
sions take place. 

This is an action by Lawrence Sigler, the plaintiff, sig tena the 
Mount Vernon Bottling Co. , Inc., a corporation, defendant. It is a suit 
on the unpaid balance on a note in the amount of $4, 841. 62, es 
with interest from November 28, 1951. 

It appears without dispute that the defendant, Mount Vernon Bot- 
tling Company, a corporation, under date of March 23, 1951, executed 
a note in the amount of $5, 700, payable to the order of George P. 
Mandes, in installments as set forth in the note, with interest at the 
rate of 6 percent per annum, and that five $200 payments were made 
thereon, which, when applied to interest and principal, reduced the 

face of the note to $4, 841.62 on November 28, 1951, the last 
date that any payment was made. 
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It also appears undisputed that this note was given in part pay- 
ment for a quantity of bottles and cases containing the bottles, sold by 
Mandes to the Mount Vernon Bottling Company, the balance of the pur- 
chase price being $300, which was paid at the time of the execution of 
the note on or about March 23, 1951. 

It further appears that the Mount Vernon Bottling Works obtained 
from this supply of bottles and cases a number of bottles and cases, 
estimated to be of a value of $600, and that soon after the last payment 
on November 28, 1951, officers of the defendant bottling works went 
to the place where the bottles had been stored and found that they had 
been removed by persons unknown. 

It further appears that at about the time of executing this note, 
or shortly prior thereto, Mr. Mandes and the bottling company entered 


into an agreement in the form of a letter and acceptance by the bottling 
company, in which it was stated by Mandes that this letter was to 


authorize the bottling company to use the bottles and cases in its busi- 
ness, and the bottling company was taking the bottles "as is, where is, 
at your own risk." 

It further appears that shortly before the last payment on the 

note and in October of 1951, the note was endorsed without re- 
course by Mr. Mandes, the payee, and transferred to the plaintiff, who 
now holds it. 

The defense is twofold: namely, failure of consideration for the 
note, and the statute of limitations, either of which, if established, 
would be a good defense, because at the time the note was assigned 
to the plaintiff, it was overdue, and the plaintiff, Mr. Sigler, did not 
take it in due course, but took it subject to its infirmities, if any. 

However, the claimed infirmity of lack of consideration cannot 
be maintained, because the evidence conclusively shows that the con- 
sideration for the note, namely, the bottles and cases, were delivered 
to the maker of the note; and further, that they were taken by the maker 
of the note at his own risk. This leaves only the defense of the statute 
of limitations. This statute is three years, generally speaking, but is 
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twelve years in the case of an instrument under seal. The note, there- 
fore, is barred unless it is under seal. | 

Now, as to whether an instrument is one under seal, Iam con- 
trolled by the pronouncement of the Supreme Court of the United States 
in Jacksonville v. Hooper, 160 U.S., at page 514. There, the Supreme 
Court stated as follows: 

"Whether an instrument is under seal or not is a ques- 
tion for the court upon inspection. Whether a mark or charac- 
ter shall be held to be a seal depends upon the maeGMGy of the 
executatnt as shown by the paper." 

This proposition of law has been reiterated in the Court of A wheats of 
this jurisdiction in Brown v. Commercial Fire Insurance Company, in 
21 App. D.C. at page 325, and also a case in the Fourth Circuit, the 
United States Circuit Court of Appeals, in Federal Reserve Bank of 
Richmond v. Kalin, in 81 Fed. 2d at page 1003. Therefore, the question 
is one of law for me and not one of fact for you. 

Examining the instrument itself, I find that it is on a printed 
form prepared by a stationery company with blank spaces filled in. It 
is in a form not unusual in use in installment payment notes. There is 
no requirement in the law that these notes be sealed by the makers, and 
if a note is sealed by a corporation or anyone else, under the negotiable 
instruments law, its negotiability is not impaired, : 

On this note, there is not the word "seal" in parentheses with a 
scroll around it, which is often found in legal documents, not the initials 
"L.S." in parentheses with a scroll around them, which are frequently 
employed when a seal is intended, and which are the abbreviation for the 
Latin expression meaning "place for sealing." But the seal in this case 
is the impression of the corporation seal itself. It is impressed on the 
lower right-hand corner of the note proper, partially over the PaErarene 
of the secretary-treasurer of the corporation. 

The authorities in the various jurisdictions of the United States 
are not uniform on this question presented, but in the District of Colum- 
bia I have had called to my attention two cases, and my research has 
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brought to my attention only these two cases, bearing on the subject. 
One is Clark v. Reed, in 12 App. D.C. at 343, where the court states 
as follows: 

“But however the rule may be in regard to individuals 
who become parties to a negotiable paper, it seems to us to be 
the dictate of reason and the rule of all the best authorities on 
the question that the impression of the seal of a corporation upon 
an instrument otherwise negotiable, especially when such im- 
pression is in connection with an endorsement of the note by such 

corporation, does not of itself suffice to restrain the negotiabil- 
(ae the paper or to convert it into a specialty." 
At that time, the court was considering an instrument which had been 
executed prior to the negotiable instruments law, which made a seal 
unnecessary for a corporation. I noticed particularly, however, the 


language, "|a seal] does not of itself suffice . . . to convert it intoa 


specialty, '’ which means a sealed instrument. 

Further, the opinion states: 

“The fact that the authority of such officers to act for it 
may be attested by the corporate seal should not in reason be 
allowed to affect the character of their act so far as to convert 
it into a specialty, when the manifest purpose of the act itself 
is that it should not be a specialty." 

Later, in Brown v. Commercial Fire Insurance Company, which 
I have referred to, the court has this to say: 

" . . . and in such cases where the paper does not recite that 

it is signed and sealed, the impression of a seal has been con- 

sidered as a mere mark of genuineness and nothing more." 

In this case, there is nothing more than a seal, and no statement 
usually found when seals are intended, such as "Signed and sealed" or 
"Witness our hand and seal." 

In the Brown case, to be sure, the seal was not put in the usual 
place where a seal is put, but in the upper corner of the document, which 
was an insurance policy. But the court has this to say: 
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"There is nothing whatever in the nature and purpose af 
contracts of insurance, which it seems are generally executed 
by corporations without a seal, to suggest setting them apart 
from the great mass of simple contracts relating to the payment 
of money. There is no recital or declaration in this policy that 
it was intended or expected to be executed under the corporate 
seal, and the subscriptive clause does not raise the presump- 
tion that the signatures of the subscribing officers were to be 


accompanied thereby. ‘Attested,' the word used therein in that 


case, does not mean sealed." 

This language is applicable to the present case, whichis one of 
the great mass of simple contracts relating to the payment of ‘money. 

In addition, there was no recital or declaration that it was intended to 
be executed under the corporate seal. All there is in this case is the 
impression of the corporate seal on the paper itself, . 

I am therefore of the opinion that the note sued on is not an in- 
strument under seal within the meaning of the statute of limitations, and 
therefore that the suit having been brought more than three years after 
the last payment was made, and the acceleration clause having been 
exercised, the same is barred by the three-year statute of limitations. 

Iam aware that this opinion I express is apparently contrary to 
that expressed by Judge Parker, for whom I have the highest regard, 
in the Federal Reserve Bank of Richmond v. Kalin, in 81 Fed. 2nd at 
1003, but Iam controlled by the opinions af the Court of Appeals of 
this jurisdiction which appear to me to be contrary. 

You will therefore return your verdict, by direction of the Court, 
for the defendant. 

Will you take the verdict, Mr. Clerk? 

THE DEPUTY CLERK: Yes. 

Members of the jury, will you please rise. 

Members of the jury, your verdict in this case is for the defend- 
ant by direction of the Court, so say you each and all. 
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THE COURT: Nod your heads, please. 


(The jury indicated its assent. ) 
* * * 5 


(Whereupon, at 2:30 p.m., the trial was concluded. ) 
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COUNTERSTATEMENT OF THE CASE 


The appellee accepts the statement of the case as stated by the 
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STATUTES INVOLVED 


Title 12, Section 201, D. C. Code - Limitation of Actions. 


"No action shall be brought *** or other instrument 
under seal after twelve years after the accruing of 
the cause of action thereon; nor upon any simple 
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contract, express or implied for recovery of 
damages *** after three years from time when 
the right to maintain any such action shall have 
accrued; ***" 


SUMMARY OF ARGUMENT 


The trial court was correct in its ruling that the corporate seal 
on the note did not convert it into a sealed instrument but was only a 
"mere mark of genuineness and nothing more."' Courts have given a 
different effect to a note bearing the seal of a corporation thereon to 
one bearing the word "seal" next to the signature of an individual, holding 
in the former that it is not a sealed instrument, and in the latter 
instance, i.e., the individual, that it is a sealed instrument, nothing in 
the body of the instrument evidencing a different intention. The trial 
court ruled correctly that whether the note in question was a sealed 
instrument or not was within the province of the court to determine 
from an examination of the note itself. 


ARGUMENT 


Appellee respectfully contends that the trial court correctly 
granted defendant's motion for a directed verdict on the ground that 
'***the note sued on is not an instrument under seal within the meaning 
of the statute of limitations, and therefore that the suit having been 
brought more than three years after the last payment was made, and 
the acceleration clause having been exercised, the same is barred by 
the three year statute of limitations." (J. A. 15) In so doing the trial 


court followed the doctrine previously affirmed in Clark v. Read, 
12 App. D. C. 343, and Brown v. Commercial Fire Ins. Co., 21 App. 
D, ©. $25. 


The cases cited by the appellant deal with the proposition where 
a person (i.e., an individual and not a corporation) affixes his seal or 
signs an instrument on which the word "seal" is printed. In these 
instances the courts have held the instrument to be a specialty without 
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the necessity of any attestation clause in the body of the instrument. 

He relies upon Green v. Lake, 2 Mackey (13 D. C.) 162; Wells v. 
Alropa Corporation, 65 App. D. C. 281; and Federal Reserve Bank of 
Richmond v. Kalin, (4th Cir.) 81 F. 2d 1003. With this contention we 
have no quarrel. At no time has the appellant contended that the same 
rule applies to corporate seals as applies to individual seals. The 
cases above refer to individual seals and not one case has been cited 
by appellant contra to the doctrine of Clark v. Read, supra, or Brown v. 
Commercial Fire Ins. Co., supra. | 


In Clark v. Read, supra, at page 350-351, the Court of Appeals 
for the District of Columbia, stated as follows: 


'™* * * But however the rule may be in regard to 
individuals * * * it seems to us to be the dictate 


of reason and the result of all the best authorities | 
on the question that the impression of the seal of 

@ corporation upon an instrument * * * does not 

of itself suffice * * * to convert it into a apse 
(Emphasis supplied) 


"It is, of course, now very well established 
that a corporation may contract without the use of 
its seal * * *. The fact that the authority of such | 
officers to act for it may be attested by the cor- 
porate seal, should not in reason be allowed to | 
affect the character of their act, so far as to con- | 
vert into a specialty, when the manifest purpose — 
of the act itself is that it should not be a specialty." 


And on page 352 the court further stated: 


"* * * We are of the opinion that the impres- 
sion of the seal of the company in connection with | 
the endorsement of the notes was intended merely | 
to authenticate the authority of its officers and to _ 
evidence its assent to their execution of the endorse- 
ment as a simple contract, * * *" 


In Brown v. Commercial Fire Ins. Co., supra, at pages 335-336, 
the Court held: 


"The decided modern tendency, as illustrated 
by the practices of the business world, by frequent 
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legislation, and by many decisions of the courts, 
has been towards minimizing the old distinction 
between sealed and unsealed instruments. Cor- 
porations which formerly were considered in- 
capable of contracting save under seal, now com- 
monly act in the great mass of their obligations, 
through the signatures of officers or agents with- 
out its addition. In determining, in case of un- 
certainty, whether the instrument of a corporation, 
in a given case, shall be regarded as sealed or un- 
sealed, stress is ordinarily laid upon the form and 
character of the paper and the purpose of its exe- 
cution. 


"Hence, the impression of a regular corporate 
seal in connection with the execution or indorse- 
ment of a note, * * * is not now generally regarded 
as, of itself, changing its character * * * 


"And in such cases, where the paper does not 
recite that it is signed and sealed, the impression 


Deen GaP ee 
| oo Jackson v. Myers, 
43 Md. 452, 4 


* * * There is no recital or declaration * * * 
that it was intended, or expected to be executed 
under the corporate seal, and the subscriptive 
clause does not raise the presumption that the signa- 
tures of the subscribing officers were to be accom- 
panied thereby. 'Attested'--the word used therein-- 
does not mean sealed." 


The distinction of applying a different rule in connection with the 
seal of a corporation and that of an individual is generally acknowledged 
in all jurisdictions as illustrated by the text writers on this subject. 
The following excerpt is from Williston on Contracts (Rev. Ed) 1, 
sec. 271 A: 


"In the early law it was held that a corporation 
could not contract except under its corporate seal, 
and this rule persisted in England, with some re- 
laxation into the nineteenth century. But in the 
United States, in the absence of charter or statute 
to the contrary, a corporation may bind itself by 
a writing not under seal to the same extent as 
may an individual. Some states, while abolishing 
private seals of individuals, retain, at least in 
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2 
part, the requirement of the seal for corporate 
truments. The chief value of the corporate 
eee A ete oe eee uthentication that 
ve executed it have been 


hereun rized. Under the modern . 
e corporate seal, however, 


must be disti ished from_its use as a general 
seai— For example, the mere fact that the COFpO-, 
rate seal appears on the instrument other than ‘it ~ 
the ent a deed or specialty in the absence. 


of a recital of affixing the seal or of extrinsic 
evidence showing an intention to have it serve the 


function of a eneral seal. In other words, it is a 






question of in the specific casd whether the — 
corporation has employed its corporate seal as a 
general seal or Phether it has adopted any other © 
permissible form of seal as convenient for the | 
particular occasion. The general principles re- | 


specting the corporate seal apply to both private © 
and municipal corporations. 


"See also Thompson on Corporations (3d Ed.) 
Val. 3, sec. 2029, p. 646, where after some simi-. 
lar discussion it is said: 'The form and character 
of the instrument, together with the purpose of its 
execution, may be examined in case of uncertainty 
in determining whether it is sealed or unsealed.' 
And this view is directly supported by what was 
said by the Court of Appeals of the District of 
Columbia in Brown v. Commercial Fire Ins. Co., 
21 App. D. C. 325, 336." 


In the case of General Petroleum Corporation of California Vv. 
Seaboard Terminals Corporation, 23 F. Supp. 137, Judge Chestnut 


applied the above rule, and on page 140, stated as follows: 


"In summary, I take it that the modern 
general law with respect to the effect of a seal 
on contracts, as applicable to this case, should 
be stated as follows: 


"1. If the contract is signed by an individual 
opposite and in obvious relation to a legally suffi- 
cient seal, the instrument will be taken as a 
sealed document, where there is nothing on the 
face of the paper to indicate the contrary even 
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though there be no reference to the seal in the 
wording of the paper. ‘A recital of the sealing 
or of the delivery of a written promise is not 
essential to its validity as a sealed contract.' 
A.L.I. Restatement of the Law of Contracts, 
sec. 100. 'A promisor who delivers a written 
promise to which a seal has been previously 
affixed or impressed with apparent reference to 
his signature, thereby adopts the seal.' A.L.I. 
Restatement of Contracts, sec 98 (1). This has 
recently been held the law in this Circuit. 
Federal Reserve Bank of Richmond v. Kalin, 

4 Cir., 81 F. 2d 1003, 1006. * * * 


"2. But with respect to a contract executed 
by a corporation, the mere presence of its seal 
on the paper without any other reference therein 
does not necessarily make the contract a speci- 
alty, because it is possible the corporate seal 
was impressed merely as prima facie evidence 

E corporate authority for the execution of the 
paper; and in that case extrinsic evidence is ad- 
missible to show whether the use of the seal was 
intended to make the paper a specialty or merely 
as evidence of its authorized execution, or that it 
was in fact used without authority. * * *" 
(Emphasis the Court's). 


Judge Chestnut cited Williston, as set forth above, and the case of 
Brown v. Commercial Fire Ins. Co., supra. 


Although the ruling of Judge Chestnut is not in strict accordance 
with the case of Jacksonville, M. P. Ry & Nav. Co. v. Hooper, 160 U. S. 
514, 519, which states that a federal judge must look to the instrument 
only to determine the intent of the maker, as follows: 
"Whether an instrument is under seal or not 
is a question for the court upon inspection. 
Whether a mark or character shall be held to be 
a seal depends upon the intention of the executant 
as shown by the paper." 
It does indicate, clearly, that there is a different rule applied by the 


courts to individual and corporate cases. Judge Chestnut allowed the 
introduction of extrinsic evidence. 


7 | | 


Although extrinsic evidence can be introduced in state courts to 
determine intent of the maker, federal courts are enjoined to look to 
the note only, as stated by the Supreme Court in the Jacksonville v. 
Hooper case. The ruling of the Supreme Court was followed in this 
jurisdiction in the cases of Clark v. Read, supra, and Brown v. Com- 
mercial Fire Ins. Co., supra. Judge Parker also followed the ruling in 
Federal Reserve Bank of Richmond v. Kalin, (4th Cir.) 81 F. 2d 1003, 
1006. 


The trial judge correctly ruled that he could determine the intent 
of the maker by examining the paper itself. His ruling is correct for it 
is in accordance with the prior decisions of this court. 


While it is true, as contended by the appellant, the case of Brown v. 
Commercial Fire Insurance Co., dealt with a fire insurance policy and 
Clark v. Read, supra, dealt with an endorsement of a note, the general 
principles are the same. This Court, in the case of Brown v. Commer- 
cial Fire Insurance Co., supra, stated as follows: : 

"Hence, the impression of a regular corporate 
seal, in connection with the execution or indorse-. 
ment of a note, * * * is not now generally re- 
garded as, of itself, changing its character * * *" 

This Court stated, as shown above, that the impression of a seal 
‘™* * * in connection with the execution or indorsement of a note * * * 
is not now generally regarded as, of itself, changing its character * * *". 
It did not limit itself to the indorsement of a note but went further and 
stated the same would apply to the execution of the note itself. 


CONCLUSION 


We respectfully urge the court to affirm the judgment entered 


herein for the same is in accordance with the sound decisions of this 
court as set forth in Clark v. Read and Brown v. Commercial Fire 
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Insurance Co. The mere fact that the corporation seal was affixed to 
the note should not change its character from a simple contract to a 
specialty where there is nothing in the body of the instrument showing 
that it was "signed and sealed'’". The act should be takenasa'™* * * 
mere mark of genuineness and nothing more." (J. A. 14). 


Respectfully submitted, 
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and 
CLAIRE O. DUCKER, SR. 


600 F Street, N. W. 
Washington 4, D. C. 


Attorneys for Appellee 
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